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Appendix A(4)

SUBJECT TO RULE OF EVIDENCE 406

CONFlDENTIALAMENDMENT TO '
CONFIDENTIAL/TRADE SECRET STIPULATION

This Arneridment to th~ Confidential/Trade Secret Stipulation Setw~en .~.TI
and US WEST ("Agreement"), is he,r,eby entered into by QwestCorporation '
("Qwest"), formerly knov~n as U'S VvEST, ·lliC., and Eschelon Telecom, inc.
("Eschelr;:m"),'formerly known as Advanced Telecommunicatio'ns, Inc., dro/a' Cady
Communications, Inc" Cady Telemana'gen1ent, Inc., American Telephone
Technology, Inc.', Electro-Tel., Inc., and Intellecom, Inc;..(hejei~a'fter.Jeferred to
as the "Parties: when referred to jointly) on this 15th' day ofJ-.lov-e·mb~er2000.
rhis 'Amendment adds terms io theConfidentia'lJTrade Secr~<Stlp~ja\ion
8et\...een ATI and, U S :WEST dated Fe'briJary28.2000. The"Pcaa-t",es ," .
acknowiedge the retitalsand terms'contained in the Conftdentiai0"rade Secret
Stio,ulationBetvveen ATI arid US VvEST and seek to resolve:diffe.rences which
existed between the Parties'asof that date, and continue as of thecate of tnis
Agreement, inciuding differences relating to seNic: quality.

ADDITIONAL REelTALS

1. Disputes have arisen behveenthe Parties as to the effective date of
Eschelon's ability'to piOvide seNices through the unbundled n~twoI:k element .
rUNE") platform, Eschelon claims that i(was eligible to receive'platform 'ra~?s'as

,oflVlafch 1 2000. " . - ,','-" :.:. ",.:,,-,;,
I • .••

2, Qwes't be!ie'ves that Eschelon ...vas unable to provici'e' s~ivices
throuch the unburid'lednetworf elemenfplatform as of March1,26c>"o.- .. ",: .. '.. . .

3. In an attempt to finallyresolve the issues in dispute and to avoid·
delay "and costly litigation. the Parties 'voluntarily ent~r into thls'-c:;9nfJdential . "
AgreemeM to resolve .andisput~~!'ci~ims and controversies'~etween the, Ps'rties .

. 2S of the date ofthisC6nfidenti31~greementthat re~ate to the m'atters addressed
herein, and Eschelon releases Qwest from any claims regaiding' the issue as
described herein.

'CONFIDENTIAL AGREEMENT'

1. The Parties' enter into this Agreement in consideration for the terms
described below, and Eschelon's release of any claims that can or could have
been brought against Qwest because Eschelon was providing ~ervices through
resale of finished services instead ,ofproviding' service through unbundled '
network elements. Eschelon claim~ that it had the right to elect platform prices
as of March 1,2000. while Qwest disagrees with Eschelon's' claim, a? describ~d

above.
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2. Esch=lon agrees to purchase irOI7l Qwest, under this a~reement Oi

any other agreement between the parties. at least 515 million (fiftee; million
dollars) of.telecon!munication services and products between October .1. 2000
and September 30, 2001. In consideration for Eschelon's ai:lreernent to m~;e

such purchases and for such other oood and valuable consideration set foith i:-; .
this agreement and documented in Owest's November .15,2000 letter, Qv.;est
agrees to pay Eschelon S10 million 'by no later than November 17, 2000 to
resolve ~11 issues, outstanding throllgh ~hedate of ~~ecution of this agreement.
related to the UNE·platforn: a~d switch~d access.';' Further, Owest will pay to
Eschelon the revenue Owest billed to'IXCs at Owest's established switched
access rates for E~chelon platforn~ end users for usage for.the month' of O~tober
2000. Owest will pay this a~ount to;Eschelon ....;,ithin30 .days oUhe date O\-\~est .
receives VI/TN information for Esc~elon foi all of Octobe(2000. ·For any month
(or p.artial month), from November 1, 2000 un~inh~mechai1izedprocess is in
place, during which Owest fails to provide.accurate daiiy us·age information for
='schelon's use in billina sv-iitched access, Qwest will credit Esche!on S13.0Q (or
pro rata portion thereoD per Platform line.paFmonth as long 3S Eschelon ha's'
piOvided the VvTN information to Q\ivest. After the mechanized process'is Ln
;:)lace .EscheJon and O':\':st will use the established escalation oroceduresif .~.' '. .. . . ..
dispute arises. Qluest \Nil! creditthe lXC and other companies for daily usc;gs.·
traffic that 0\.'1est orovides to Es.chelon to bill to the IXC (to eliminate double. .

billing).

In the event·thai Eschelorr does not purchase, under this aoreement or
any other agreement. Si5,OOO,OOO:.OC)"{fi.fteen miliion.?oJla!s).in 
telecommunications servi'ces and/or prodUct's v·jithin the time' frame set"forth
aeove, Eschelon shall, by December3:t, 2.00i, make a pro'iata refund of the
;:;ayment received from Q\vest:

3. Escheion shall provideto"Owest consulting' and netvllork-related
sei·..'lces, including but not limitedto.pro~essesandpiocedures relat(ng to
whotesaie seiVicequali'ly for local exchange ,service ("Services"). These
Services will address numerous ·item·s. including loop cutover and conversion.
repair. billing and other 'items agreed upon by the Parties .. The Selilices may'
include all lines of business an·:! methods of local market entry used by Eschelon.
Esc.helon agrees to utilize kno\·viedgeable and experienced personnel for the 
Services. Eschelon further agre'es to assign, upon request, up to two full time
rep~esentatives dedicated to working wit~ the Owest account team or other
Owest organizations to facilitate handling of provisioning issues. The Parties'
agree to meat together (via telephone, live conference. or otherwise) as
:iecessary to facilitate provisioning of the Selilices.Execu.tives from both
companies agree to address and discuss the. progress of the SerVices at
quarterly meetings to begin in.2001 and cont.inue tryroughthe end of 2005. In
consideration of E.schel·:ln~s agreement to provide Services and for such good
;::1.:1 'JalU30ie =onsidera:io"n S02t forth in this agreement. Owest agrees to cav
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Eschelon an amount that is ten percent (iDo/;,) of the ac::recate billed charGes f:,~

all purchases made by Eschelon frem Owes! from No·,.;~"'l1b~r 15 2000 throuah
December 31,2005. Eschelon v,iill invoice 9west annually. ,Pay'me'nt is due
within 30 days of the invoice date. In the event that the Confidential Purchase
Agreement between Eschelon and Owest (-as 'of the' same date as this :
Agreement) is terminated, this paragraph of this Agiee:i1ent also terminates
si~ultaneouslywith termination of that Con!ide~tial Purchase Agreement and ,
any payments made pursuant to this -Pc3iag raph, as of the date of termination wi!! .
be promptly returned toQ~vest. !n,c3ddition, if Eschelon.fails to meet its purchase
cOllimitments under. sectio,ns2, 2.1, ,2:2; 2.3, 2.4 or 2.5 ofthe Confidential
Purcha,se Agreement, Eschelori '!~ill promptly return to Owest any.payments
i1iade pursuant to this section. ' " "

4. If,the Partie5'~ail'to'fir.alii~;·th~:'lnipiemer.f2t'io~ PIg:~ ,by April 3D,
2001. as required by the Parties' 'Escalation ,p'rocedures Agreement. they agree
to immediately terminate the Purchasep,.gf~ei"iien,t.the Confidential Billing
Settlement Aareement, this Amendrnent to the ConfidentiallTrade Secret
Stipulation, the Escalatioii Pi9ced~resAgr~e'meni, 2iio'ihe :Interconnection :
Agreement Amendment.aH dated Nover:nber 15; 2000"and cooperate In good
faith to deteimine and promptly return to each other all9f the economic, beriefits
each received from the other in consequence of those Agreements, MOieo'.':::.
all of the claims, whether in law or in equity. that eitherPar1y released'or '
discharg:d in those Agieemeiits sh,all be restored to them'.

, "

~. The Parties \~'ill add'i2s?Jn 't'he~~,qu~'rt;.~}ytD.e~~iQgs ,appropri~te ,
price adjustmentsfor the te{~com~unlc~Tro.ns'ss-tvic~,5-a'ri~CproduCts pu'rcSas'sd
by Es:helon and Owest in'thepr~-c~"?,t~~:,::,qiia.·rt'et::" .... ";',.', .:

6. For valuable considerat£o'n mentioned,'above,.-thereceiot and
sufficiency of which are hereby '~ck~'~~vledge9';'Esch=16n:4oesh'ereby release
and forever discharge Owesi'and .its,as,?o,t.iateS'; 'O\-~i!efs,~~~bckholders., '
predeces'sors. successors, agent~,dir~·cto'r<ofii~er~>pa.rthers.:employees, .
representatives, employees of.affiliates;,ei1}'proy~e?·'9fpat.~hts,employeesof
subsidiaries, aftiliates. parents,'s'ubsidiarie?insurance·car.6ers','bonding
companies and attorneys, from any and all.mannerof.action or actions, causes
or causes ofaction. in law" under statute, or in' equiW, suits:,a'ppeals, petitions,
debts. liens, contracts, agreements', promise's, liabilities; daims, affirmative _
defenses. offsets. demands, damages, iosses';costs.claims for restitution, and
expenses. of any nature whatsoever,'fixed or' ~ontingent;khown or unknown,
past and present asserted or that could, have' bee!} as~=rted or could be asserted
in any way rslating to or arising out of the disputes/matters a9dressed in
",~dditional Recitals" paragraphs 1, and 2 above, incbding all disputes relate9 to
the UNE platform and switched access.
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7, The terms and cOilditions contained in ;his Confid:ntiai ;',gi":::71:11\

shall inure to the benefit of, and be binding upon, the i-:spective successors,
affiliates and ass'igns of the Parties.'

8, ,Eschelon hereby covenants and wariants that it has not assioMed
or transfe:-red to any persQn any ci?im" or port,ion of any claims vvnich is released
or discharged by this Confidential ~greeme0t.

9, The Patties agree that they will ke,ep the substance of the
negotiations and/or co~ditions of this settlement and the terms or su'bstance of
this Confidentjar Agreement strictlyconfi~en~ial.,The Parties fLi.r:the(ag'ree that
they "",ill not communicate (orally qr.ifl wri~iDg):or ina,ny w~y.~!~~clQ!:)g.Jr.i~ " .'
substance of the negotiati,ons 'a'nd/6r ~onditions, oOnis settlement":ana 'the terms
o~ substa'nc: of this: Agreernent-:to' an);:,person·:Ju~~P.~1 ot~~d.·n)mT~rr~te'ag€mcy or
body, business, entity or association or any6ne'.el~~~forany reason whatsoever, '
without the prior expres~ written consent Qf. th.~.;9~h.¢r Party unless compelled to .
do so by la'N or unless Escnelon pursue,~ an:initiaLpublic offering, and .then Qnly ,
to the extent that disclosure byEschel~nisn?ce.ssa.ry to'complywith the .
requirements of the Securitie~' Act of 19336rtheSe~L!rities'Exchange Act Qf
1934. In the event Eschelorr pursues 'an ,initial public offering':'it will: (1.) first:
notify Q'.'/:5t of any obligation to disclose some or ,all ,of this Confidential .-
F.greement: (2) provide Owest with anopportur:"!'ity 10 review and comment on
Escnelon's proposed disclosure of some or all of ~h.is. Coniid~ritiaI.Agreemen.t:

and (3) apply ior ~onfidential treatment of the C9n~d.~l1t.ial~gr~.~rn~0t.: Itis .
expressly agreed that this confidentiality provi~.i.?.rfi~~~Q~~ef§~~b.t.ialJ!,§frri¢nt'ofthis
Confidential Agreement·and negoti3\~0.ns.:ar1d.?::Ilf!i....?~et$I~J?1~Ql9:§~~.se . ,-. :.
matters shall be subiect to Rule 408 oHhe' Rtile-s'~of.·Evide'nte~~aftne·'!edera!and

I J ..• ....

state level. ..

10. !:I the event either Party initiat~s ~-r~itr'~tion or ·litigation regarding "
the t~rms of this agr~ement or has a.1::gal ob!ig~~l~,:\~~ich reqUi,r~s:'disclosure of.'
th~ terms and conditiojis ofthis"Confide.ntiaIAgr,e~fri?=nt.·thePaftY:havingthe·' "
o'ollgation shali immediate.ly notify th~'9ther P~rtY)~:~.(riti~g of _theriatu~e ,.scope
and source of such obligaHonsoas to enable the·Other Party, at its option, to .
~ake such action as may be leoally permissible so as to" prote=t the co"nfidentiality

. provided in this Agreement., - ,

11. This Confidential Aareement constitutes an :aoreement between the
Part'ies and can only be changed-in a wri1ing orwritings executed by botf:!
Parties. Each ofthe Parties forever waivesall.rig~Uoassert thatthis
Confidential Agreement was the result of a mist~ke in laworin fact.

12. This Confidential Agreement shall be interpre.ted and construed in
accordance with ti"!e laws of the State of Minn~sota, and shall not be interpreted
in fav::Jr :::>r a;a:nst any Party' to this Agiee.ment. .
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14. \0 the event that any provision of this Confidential Aareement
should be declared to be unenforceable by any adm!nis'trati~re age~~y Oi CQ~~ of
12vII. either Party Ciiay initiate an arbitration under the provisions of section i-4
belo\N within' 90 days of such declaration, to'd~termjne the impact of such
declaration on the,remainder of thi.s ConfidentialE?iIIing Settle,m~'rit A.greemenL
The arbitrator,shall have the authority to determine t~e materia_li~y of,the provision
and any appropriate remedies, induding voiding ,the ,agreement in~its en~iiety; If
neither Party initiates such an arbitration within'gO days:tbe~remafriderOf tne

,Confidential Agreement shall ,remaIn in: full force and effect,and §h'ali:Se"bin'dinq
upon the 'P~rties hereto as if the' invalIdated p(ov~sions y~~r~,f1pj'''p~~rtofthis'':':~
Confidential Agreement. " , . , ' ,,:. ,,' ' '~ ...-,'

~ . . .

15. Any claim: contioversyor disputeb:etwee'n:the'Parties in
connection \;viththis Confidential.~greementshalrbe r'~solved bYP'rivate and
confidential arbitratioil cond'ucte:d by a sin'gle arbitraton~~rigaged inthe practke of
law under the then current niles of the American.Arbitration Association. TM:
arbitration shall be conducted in~iinneapolis, Minnesota.. 'Each'Party sna'li:nave
the right to seek from a court 'of appropriate jurisdiction equitable or provisio~1
remedies (such as temporary restraining orders, temporary injunctions,and t'iie
like) before arbitration proceedings have'been commencedandaG ar~itr~tor has
been selected. Once an arbitrator has been selected and the arbitration
proceedinas are continuing, thereafter the sole.iLlriSiifctio6:~,wJth":res~~e'c"f·t6,

- . •• . . ,•. ;. ,', .• " - . ".,. ,'. '~":;"::' "::':'~'.•-':'':':.:...;'''!':';''.':'-:'.'''~~ ..,.;.;.~,: -' '."".

eq Ll itable or provi$ional remedies shall be Jfam~H19~q.l~:1ti?~.r.b..ltrato~:~:-An);:: .. :', ' ,_
arbitt~ts~;,~~b~U"'~~~'i,~,.r~11~~,d,)t:Id~~3jr.,~'?}::t~y :~~{~K?~b.~~I~~~l~t~:~:b >{~~,:'~, ':?;~:"
practice for at least ten \10) years'an? IS ,~~n:~n~iy l~ce,n~~p.~t£,;P.r?~~J1S§}I'}·t.i!.~~;?tate .
of Minnesota. The arbitrator'shall oe selected bytl1e'Parties:wlthiri;:fjfte,~i11"i$);- c, '

business days aftei ateq~estfor ,a'rbitr'ation' has::been" m~deby"o:nt:ot1h;e··p"~rties.
he:-eto. If the Parties are unable to acree'among themseJves....the' p'arties shall ,
ask for a panel of arbitrators io :be 'seleded:qY,tn.~':'~·me(~an- Arbit~atiofi -, "~.,"'_
;'.ssociation: If the'Parties are u'n'abletose.}ed:a'~6f.earbJ.tr~t9.rJ~q:~:th.epallet;"::,
supplied by the American A~bitration~ssC)CialiC)n,Within ten nOfbtisin~s's days',
after such submission, the AiTierican ArbitratiofLA.ssociation shall 'select the. sole
arbitrator. The FederalArbitrati'on' Act, 9 U.S.C· §S '1-1.6,: not s~aie'law, shall
govern the arbitratibllity of 'all disputes. The~rbit~ator shaUonly have the .'_
authority to determine breach of this Agreement and award. appropriate
damages, but the arbitrator shall not have a,uthorityt6 award 'Punitive datnaoes.
The arbitrator's decision shaH be final and binding and may.be 'entE:red in i~;y "
~ouit having jurisdiction thereof. Each Party shaUbear its,own costs and,
attorneys' fees and shall share equally in the fees and ex~nsesof the arbitrator,
except that the arbitrator shall have the discre~ion'award reasol"!able attorneys'
fees and costs in favor of a Party if; in the opinion .of the arbitrator, the dispute
arose because the other Party was not acHngin good faith.
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16. 'The Parties aCknowledge 'and agree that they hev" a I"gitimate
biiiin9 dispute about the issues describ~d iry thisC0 niif'JJ:!I[a!-"}~[~,!,eQt a.n.d}ha t
the resolution reached in this Agreement represents a compromise of.the Rarties'

'. '., . " - .."- .; ..,',". . ;.-.•. -"'" - -A-.. ;. , , •...•.. _ _.,positions: Therefore; t[l!, Parti.es agre'e thai f§.~O!Jitiorii:irtll~ 'i~sli es contaifi"c iii' .•.
this Agreemerit cannot be used against the either Party, :inCiuding b'ut not limitedto adm~ssions.

"1? This Coniidential Agreement may be !'xec'uled in counterpartsa'!d:'}"by facsimile.

:
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Eschelon Telecom. Inc.

8y: _

Date: .....;. _
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